y A
PROUD MOMENT FOR MEPL CONERATULATIOILS TOALL THE RANK HOLDERS FROM MEPL

RECORD BREAKING MORE THAN 900+ AIRS TILLNOW
)CS { ) CMA ¢
{7 & & & &

X
Y X-1

T e e ] g P
AIR 2 AIR 3 AIR 3 AIR 15 AlIRo1 | AIRo1 | AIRo1 | AIRo1 | AIRO1
mwormes AIR T AIR | : 1 |
G5 EXECUTIVE & CS PROFESSIONAL ' N, _
DORD -'
ARCHIT RUSTABI  HARSHIT GUPTA  PIYUSH AGARWAL  SUBHAM AGARWAL ‘E 6
AIR 16 AR23  ARZ  AIRZ8 o s’ T R L

AR2  AR2  AR3 AR3 . ARZ AR

aNO0LE0e

W
AIR 35

2@

TWINKLE JAISWAL  ANANT KOTHAR!  RAKULSHAW  RAUNAX TULSUN
AR 37 AIR 32 AIR 32 AIR 34

esOe

BAJAJ b,  ISHIKA GUPTA SUCHAIT PATNI  MUSXAN KALOTIA
AIR 34 \ A_lliaﬁ AIR 40 AIR 42

AR 12
W\
Y ‘mm;'. — .,




For D2H/PENDRIVE/MOBILE CLASSES

MEPL

6290948313 | 6290935202 | 8420129525 CLASSES

The Indian Partnership Act, 1932

3

HAPTER

UNIT- 1

GENERAL NATURE OF A PARTNERSHIP

INTRODUCTION

It extends to whole of India except the state of Jammu & Kashmir

It came in force on 1st October,1932 except Section 69, which came in
force on 1st October , 1933

Partnership Act is not exhaustive

{

@ If partnership Act,1932 is silent, Indian Contract Act,1872 is applicable
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GENERAL NATURE OF A PARTNERSHIP

WHAT IS PARTNERSHIP (SECTION 4)

Partnership is the relation between persons who have agreed to share the profit of a business carried on by all or
anyone of them acting for all.

Thus, partnership consists of the following essential elements :
« There must be an agreement.
« There must be two or more persons.
« There must be some business.
« There must be sharing of profit of the business.
« There must be mutual agency between partners.

ESSENTIAL ELEMENTS OF PARTNERSHIP

Agreement The partnership comes into existence only by an agreement between all the partners and not by
status or operation of law. The agreement may be written or oral.

Two or more | There must be atleast two persons to form partnership and they must be competent to contract.
persons There is no limitation on the maximum numbers of partners in Partnership Act, but as per the
Companies Act, 2013, provides that :

« The number of partners should not exceed 100 but as per the rules it is 50.

Business A partnership can be formed only to carry on a business.

» Where there is no business, there is no partnership.

» Business includes every trade, occupation or profession.

» The business must be carried on with the view to earn profits.

« Itis not necessary that the business should consist of a long and permanent undertaking. A
partnership may exist in a single business venture or undertaking.

Sharing of There must be an agreement between all the partners to share the profits of the business.
profits » No person can claim to be a partner in a business unless he has a right to share in the profits of the
business.

« The partners may share the profits in any proportion.

- However, the sharing of losses is not an essential element of partnership. Thus, the partners may
agree that one or more of them shall be liable for losses.

Mutual The agency relationship means that the business of partnership must be carried on by all or any one
Agency of them acting for all.

- The partners carrying on business of the firm are agents as well principal of each other.
« A partner is an agent of other partners in a sense that he binds the other partners by his acts.
« A partner is a principal in a sense that he is liable for the acts of the other partners.

Test of To test whether partnership exists, it is to be checked whether all essential elements of partnership
partnership exists or not. The most important element of partnership is the agency relationship between the
partners. The partners should be the representative of each other an should be able to bind each
other by there acts. (Cox vs Hickman)
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Sharing of
profits is not a
real test of
partnership

A person who receives the profits of business is not necessarily a partner. Thus, sharing of profit is
not the final test of partnership. In some cases, the persons are not partners but they still share the

profits of the business, such as :

 Joint owners sharing profits or gross returns.

« Where profits are received by the creditor in payment of a debt or as interest on loan.

« Where profits are received as wages by an employee.

« Where profits are received as an annuity by a widow or representative of a deceased partner.
« Where profits are received as consideration of the sale of property.

PARTNERS, FIRM AND FIRM NAME

firm name’.

Section 4 of the Partnership Act provides; “Persons who have entered into a partnership withe one another are
individually called ‘partners’ and collectively ‘a firm’ and the name under which their business is carried on is called the

The partners of a firm may carry on business under any name which they please to adopt. However the following

factors should be kept in mind while choosing the name of the firm:

« The firm’s name should be similar or identical to ter name of existing firm’s.

« Afirm name shall not contain any of the following words, namely - ‘Crown’, ‘Emperor’, ‘Empress’, ‘Imperial’, ‘King’,
‘Queen’, ‘Royal’ or words implying or expressing the sanction, approval or patronage of Government signifies its
consent to use such words as part of the firm name by order in writing.

m Partnership Joint Stock Company

Formation

It is formed by agreement between parties.

It is formed by getting it registered under the
Companies Act, 2013

Separate Entity

It has no separate legal entity apart from its
members. It is simply a collection of members.

It has a legal entity of its own separate from its
members.

Number of Maximum number of members allowed is 100. | Maximum number of members in private

members company is 200, and in a public company there
is no limit.

Liability Liability of partners are unlimited. Liability of members is limited to the extent of
the value of their shares.

Agency Every partner is an agent of other partner as A member is neither an agent of other members

relationship well as of the firm. nor of a company unless specifically appointed
SO.

Right to Every partners has a right to take part in the Its management is entrusted to elected

manage management of affairs of the firm. members of the company known as directors.

Ownership of
property

The partners are joint owners of the property of
the firm.

The members of a company are not joint
owners of its property.

Transfer of
Share

A partner cannot transfer his share in the firm
without consent of all the partners.

A member can transfer his shares in the company
at his own will without taking consent of anybody.
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GENERAL NATURE OF A PARTNERSHIP

m Partnership Joint Stock Company

Dissolution

It is dissolved on the death or insolvency of
any of the partners.

A company has a perpetual succession which
is not affected by the death or insolvency of any
members.

Governing Act

It is governed by the Indian Partnership Act,
1932

It is governed by the Companies Act, 1956

m Partnership Hindu Undivided Family

Position of Females can be full-fledged partners. Membership is registered to the male members

females only.

Agency Every partner is an agent of other partner as There is no agency relationship.

relationship well as of the firm.

Right to Every partners has a right to take part in the It generally vests with Karta, the governing

manage management of affairs of the firm. member of the family.

Liability All the partners are personally liable for the Only Karta is personally liable for the debts of
debts of the partnership. the HUF. Liability of other members is limited to

the extend of his share in the property of his
family.

Partition of A partner cannot sue for the partition of the A co-member can demand partition of HUF

property partnership property. However, he can sue for | property.
dissolution.

Right to see A partner has a right to demand, inspect and A member has no right to ask for ant accounts

accounts copy the accounts of the firm. of the past dealings of the family.

Registration The partnership may be registered or There is no concept of registration of HUF.
unregistered.

Dissolution It is dissolved on the death or the insolvency of | Itis not dissolved on the death or insolvency of
the partners. a member.

Governing law | It is governed by the Indian Partnership Act, It is governed by the Hindu Law.
1932.

__Basis | Partnership | Co-Ownership

Formation It is constituted by two or more persons. Co-ownership arises only when two or more
persons jointly own a property.
Formation It is created by an agreement. It may be created by an agreement or any other
way like inheritance.
Number of Maximum 100 persons. There is no statutory limit on maximum number
members of co-owners.
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m Partnership Co-Ownership
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Business Carrying on a business is necessary for It can exist with or without business.
existence of a partnership.

Agency Every partner is a agent of other partner as Co-owners are not agents of each others.

relationship well as of the firm.

Profits Sharing

Profit sharing is must.

It does not necessarily involves sharing of
profits and losses.

Transfer of

A partner cannot transfer his share without

A co-owner can transfer his share without the

property for the expenses incurred by him.

share consent of all the partners. consent of other co-owners.

Partition of A partner cannot sue for partition of partnership | A co-owner can sue for the transfer of joint
property property. However he can sue for dissolution. property.

Right of lien A partner has a right to retain the partnership A co-owner has no such right to retain the

property.

__Basis__ Partnership

Objective It is formed to earn profits by carrying out a It is formed for recreation or such other
business activity. activities like games, social services, etc.

Agency Every partner is an agent of the other partner No such agency relationship exists between

relationship as well as of the firm members inter se and members and club.

Liability All the partners are personally liable for the A member of a club is not liable for the debts of
debts of partnership. the club unless he had participated in the

transaction.

Admission A person may be admitted to partnership with For admission to a club, consent of other
the consent of all. members is not required.

Death Death or insolvency of a partner dissolves a Death or resignation of a member does not
partnership. affect the existence of a club.
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UNIT - 2
MINOR’S POSITION

MINOR'S POSITION IN PARTNERSHIP

We shall now discuss atopic, viz. minor's position in relation to a partnership. You will recall that a minor cannot be
bound by a contract because a minor's contract is void and not merely voidable. Therefore, a minor cannot be a
partner in a firm, because partnership is founded on a contract. Though a minor cannot be a partner in a firm, he can
nonetheless be admitted to benefits of partnership under section 30 of the Act. In other words, he can validly be given a
share in the partnership profits. When this has been done and it can be done with the consent of all the partners then
the rights and liabilities of such a partner will be governed by section 30 as follows:

Rights : a) A minor partner has the right to his agreed share of the profits of the firm

b) He can have access to, inspect and copy the accounts of the firm

c) He can sue the partners for accounts or for payment of his share but only when severing his
connection with the firm, and not otherwise

d) On attaining majority he may within 6 months elect to become a partner or not to become a
partner. If he elects to become a partner, then he is entitled to the share to which he was entitled

as a minor. If he does not, then his share is not liable for any acts of the firm after the date of public
notice served to that effect.

Liabilities : a) Before attaining majority
i)  The liability of the minor is confined only to the extent of his share | the profits and property of the
firm

i) Minor has no personal liability for the debts of the firm incurred during his minority

iif) Minor cannot be declared insolvent, but if the firm is declared insolvent in share in the firm vests
in the Official Receiver / Assignee.

b) After attaining majority
Within 6 months of his attaining majority or on his obtaining knowledge that he had been
admitted to the benefits of the partnership, whichever date is later, the minor partner has to
decide whether he shall remain a partner or leave the firm where he has elected not to become
partner and such notice shall determine his position as regards the firm. If he fails to give such
notice he shall become a partner in the firm on the expiry of the said six months.

i)  When he becomes partner :

If the minor becomes a partner of his own willingness or by his failure to give the public notice
within the specified time, his rights and liabilities as given in Section 30 (7) are as follows:

a. He becomes personally liable to third parties for all acts of the firm done since he was
admitted to the benefits of the partnership

b. His share in the property and the profits of the firm remains the same to which he was entitled
as a minor.

i)  When he elects not to become a partner:
a. His rights and liabilities continue to be those of a minor up to the date of giving public notice
b. His share shall not be liable for any acts of the firm done after the date of notice

c. He shall be entitled to sue the partners for his share of property and profits. It may be noted
that such minor shall give notice to the Registrar that he has or has not become a partner.
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UNIT- 3

DUTIES AND RIGHTS OF PARTNERS

DUTIES AND RIGHTS OF PARTNERS

Mutual rights
and duties of
a partner

The mutual relations of the partners of the firm came into existence by an agreement between
the partners, giving rise to mutual rights and duties of the partners. Section 9 to 17 of the Indian
Partnership Act, 1932 lays down the provisions governing the mutual relations of the partners. These
are governed by the contract existing between them which may be expressed or implied by the
course of dealing. The contract may be varied by the consent of all the partners; which may be
expressed or implied by the course of dealings.

The contract may provide that a partner shall not carry on any business other than that of the firm

while he is a partner (Section 11). Subject to a contract between the mutual rights and liabilities are
as follows:

RIGHTS

Right to take
part in the
conduct of the
Business

[12(a)]:

Every partner has the right to take part in the business of the firm. This is because partnership
business is a business of the partners and their management powers are generally co-extensive.
Now suppose this management power of the particular partner is interfered with and he has been
wrongfully precluded from participating therein. Can the Court interfere in these circumstances? The
answer is in the affirmative. The Court can, and will, by injunction, restrain other partners from doing
s0. You should also note in this connection that a partner who has been wrongfully deprived of the
right of participation in the management has also other remedies, e.g., a suit for dissolution, a suit for
accounts without seeking dissolution, etc.

The above mentioned provisions of law will be applicable only if there is no contract to the
contrary between the partners. It is quite common to find a term in partnership agreements, which
gives only limited power of management to a partner or a term that the management of the
partnership will remain with one or more of the partners to the exclusion of others. In such a case, the
Court will normally be unwilling to interpose with the management with such partner or partners,
unless it is clearly made out that something was done illegally or in breach of the trust reposed in
such partners.

Right to be
consulted

[12(c):

Where any difference arises between the partners with regard to the business of the firm, it shall be
determined by the views of the majority of them, and every partner shall have the right to express his
opinion before the matter is decided. But no change in the nature of the business of the firm can be
made without the consent of all the partners. This means that in routine matters, the opinion of the
majority of the partners will prevail. Of course, the majority must act in good faith and every partner
must be consulted as far as practicable.

You should note that the aforesaid majority rule will not apply where there is a change in the nature of
the firm itself. In such a case, the unanimous consent of the partners is needed.
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DUTIES AND RIGHTS OF PARTNERS

Right to be Where any difference arises between the partners with regard to the business of the firm, it shall
consulted be determined by the views of the majority of them, and every partner shall have the right to express
[12(c)]: his opinion before the matter is decided. But no change in the nature of the business of the firm can

be made without the consent of all the partners. This means that in routine matters, the opinion of the
majority of the partners will prevail. Of course, the majority must act in good faith and every partner
must be consulted as far as practicable.

You should note that the aforesaid majority rule will not apply where there is a change in the
nature of the firm itself. In such a case, the unanimous consent of the partners is needed.

Right of Every partner whether active or sleeping is entitled to have access to any of the books of the firm
access to and to inspect and take out of copy thereof. The right must, however, be exercised Bona fide.

books [12(d)]:

Right to No partner is entitled to receive any remuneration in addition to his share in the profits of the firm
remuneration | for taking part in the business of the firm. But this rule can always be varied by an express agreement,
[13(a)]: or by a course of dealings, in which event the partner will be entitled to remuneration. Thus a partner

can claim remuneration even in the absence of a contract, when such remuneration is payable under
the continued usage of the firm. In other words, where it is customary to pay remuneration to a
partner for conducting the business of the firm he can claim it even in the absence of a contract for the
payment of the same.

It is not uncommon for partners, in actual practice, to agree that a managing partner will receive

over and above his share, salary or commission for the trouble that he will take while conducting the
business of the firm.

Right to share | Partners are entitled to share equally in the profits earned and so contribute equally to the losses
profits sustained by the firm. The amount of a partner's share must be ascertained by enquiring whether

[13(b)]: there is any agreement in that behalf between the partners. If there is no agreement then you should
make a presumption of equality and the burden of proving that the shares are unequal, will lie on the
party alleging the same.

There is no connection between the proportion in which the partners shall share the profits and the
proportion in which they have contributed towards the capital of the firm.

Interest on Suppose interest on capital subscribed by the partner is payable to him under the Partnership
capital Deed, then in such a case, the interest will be payable only out of profits. As a general rule, interest on
[13(c)]: capital subscribed by partners is not allowed unless there is an agreement or usage to that effect.

The principle underlying this provision of law is that with regards to the capital brought by a partner in
the business, he is not a creditor of the firm, but an adventurer.

The following elements must be before a partner can be entitled to interest on moneys brought
by him in the partnership business: (i) an express agreement to that effect, or practice of the
particular partnership or (ii) any trade custom to that effect or (iii) a statutory provision which entitles
him to such interest.
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Interest on Suppose a partner makes an advance to the firm in addition to the amount of capital to be

Advances contributed by him. In such a case, the partner is entitled to claim interest thereon @ 6% per annum.

[13(d)]: While interest on capital account ceases to run on dissolution, the interest on advances keep running
even after dissolution and upto the date of payment.

From the discussion so far, you will notice that the Partnership Act makes a distinction between
the capital contribution of a partner and the advance made by him to the firm. The advances are
regarded as loans which would bear interest while capital interest is available only when there is an
agreement to this effect.

Right to be Every partner has the right to be indemnified by the firm in respect of payments made and
indemnified liabilities incurred by him in the ordinary and proper conduct of the business of the firm as well as in
[13(e)]: the performance of an act in an emergency for protecting the firm from any loss, if the payments,

liability and act are such as a prudent man would make, incur or perform in his own case under
similar circumstances.

Right to stop

admission of

a new partner
[31]:

Every partner has the right to prevent the introduction of a new partner in the firm without the
consent of all the existing partners.

Right to retire
[32(1)]:

Every partner has the right to retire with the consent of all the other partners and in the case of a
partnership being at will, by giving notice to that effect to all the other partners.

partner to carry|
on competing

Right not to Every partner has the right to continue in the partnership. He cannot be expelled from the firm by
be expelled any majority of the partners unless conferred by partnership agreement and exercised in good faith
[33]: and for the benefit of the firm.

Right of An outgoing partner may carry on business competing with that of the firm and he may advertise
outgoing such business, but without using the firm name or representing himself as carrying on the business

of the firm or soliciting the customers who were dealing with the firm before he ceased to be a partner.

profits [37]:

business

[36(1)]:

Right of Where any partner has died or ceased to be a partner, and the surviving or continuing partners
outgoing carry on the business of the firm with the property of the firm without any final settlement of accounts
partner to as between them and the outgoing partner or his estate, the outgoing partner or his estate has at his
share or his representative's option, the right to such share of the profit made since he ceased to be a
subsequent partner as may be attributable to the use of his share of the property of the firm or to interest @ 6% per

annum on the amount of his share in the property of the firm.

Right to
dissolve the
firm [40]:

A partner has the right to dissolve the partnership with the consent of all the partners. But where
the partnership is at will the firm may be dissolved by any partner giving notice in writing to all other
partners of his intention to dissolve the firm.
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DUTIES 1) General duties of a partner: Partners are bound to carry on the business of the firm (i) to the
greatest common advantage, (ii) to be just and faithful to each other and (iii) to render to any
partner or his legal representative a true account and full information of all things affecting the
firm (Section 9).

2) To indemnify for fraud or willful neglect: (i) According to Section 10, every partner is liable to
indemnify the firm for any damage caused to it by reason of his fraud in the conduct of the
business of the firm. (ii) According to Section 13(f), a partner must indemnify the firm for any loss
caused to it by willful neglect in the conduct of the business of the firm.

3) To attend duties diligently without remuneration; according to Section 12(b) of the Act, every
partner s bound to attend diligently to his duties relating to the conduct of the firm's business.
Section 13 (a) enumerates that a partner is not, however, normally entitled to remuneration for
participating in the conduct of the business.

He is also bound to let his partners have the advantage of his knowledge and skill.

4) To share losses [13(b)]: all the partners are liable to contribute equally to the loss sustained by
the firm.

5) To account for any profit: according to Section 16(a), if a partner derives any profit for himself
from any transaction of the firm or from the use of the property or business connection of the firm
of firm's name then he is bound to account for that profit and refund it to the firm.

6) To account and pay for the profits of competing business: According to section 16 (b), if a partner
carries on business of the same nature as and competing with that of the firm, he must account
for and pay to firm all profits made by him in the business. The firm will not be liable for any loss.
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RELATIONS OF PARTNERS

LEARNING OBJECTIVES

{ Partnership Property }

Personal Profits Earned by Partners
A v

Rights & Duties of Partner after change in
Constitution of Firm

Relations of Partner to Third Party

PARTNERSHIP PROPERTY

Property Brought in
Common Stock

Property
of Firm

Purchased or
Goodwill of acquired by firm,
Business for business
purposes

Decision :- Real intention or Agreement of partners
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PARTNERSHIP PROPERTY

N
Value of reputation

_/

Profits over & Above )

Normal Profits )

Not to carry
similar nature
business

|
- . Restrictions
Specified period Should be
or Local Limits
Reasonable.
Property belonging
to a Partner

Used in Business
of Firm
Personal property @ Firm’s property

PERSONAL PROPERTY
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RELATIONS OF PARTNER

PERSONAL PROFITS EARNED BY PARTNERS

S
Transaction of Firm or

Use of Firm

I
A

Personal
Profits

Competing
Business

I
A\ _

RIGHTS & DUTIES OF PARTNER AFTER CHANGE IN CONSTITUTION OF FIRM

Change in Constitution

Business

Retirement Change in carried on after

or Death Business

expiry of
Fixed term

RIGHTS & DUTIES OF PARTNER AFTER CHANGE IN CONSTITUTION OF FIRM

Change due to Admission, Retirement & Death

Mutual Rights & Duties Remain same

¥

Firm Constituted for a Fixed Period Continues to carry After Expiry of Term

Same as before but in consistent with partnership at will

¥

Change in Business

Mutual Rights & Duties Remain same
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PERSONAL PROFITS EARNED BY PARTNERS

Sec.18 “ Every Partner is the agent of the Firm for the purpose of
Business of the Firm”

All Partners are liable to third party for the acts of every partner
done for the purpose of business of the firm

IMPLIED AUTHORITY OF A PARTNER OF THE FIRM

Authority means Capacity of a partner to bind the firm by his act.

Authority

Express
[Express
Agreement]

Implied
[By Law Sec.19]

IMPLIED AUTHORITY OF A PARTNER OF THE FIRM

Sec. 19 The act of a partner which is done to carry on, in usual way business
of the kind carried on by firm.

Three Conditions for Implied Authority

Normal Act must be
Business of done in Normal
Firm Course
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RESTRICTION ON IMPLIED AUTHORITY
Restrictions

Authority Imposed by
agreement [Sec.20]

Cannot be done )
unless agreement
or custom or
usage.

By agreement
{Consent of all
partners}

Not liable to third Not Liable to third
party, if knows
party. e
about restriction.

ACTS BEYOND IMPLIED AUTHORITY

Sec. 19(2) If « Submit a dispute
no usage or » Open a bank account on behalf of firm in his own name

custom of Compromise or relinquish any claim or portion of a claim by firm
trade to the . . . .
Withdraw a suit against a firm
contrary, _ = _ . .
partner are « Admit any liability in a suit against a firm
not « Acquire Immovable property

empower to « Transfer Immovable property

Enter into partnership on behalf of firm.

ACTS IN EMERGENCY [SEC.21]

Man of Ordinary
Prudence

Protection of
firm from any loss
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EFFECT OF ADMISSION BY PARTNER [SEC.23]
Partners as Agent can make Binding
Admissions

Ordinary Course of Must relate to the
Business affairs of Firm.

NOTICE TO AN ACTING PARTNER [SEC.24]

Any notice to a partner operates as notice to
firm

Must Relate to Given to a Working

the Affairs of Partner not
Firm. Sleeping partner

Must not be An
Act of Fraud

LIABILITY OF A PARTNERS FOR ACTS OF FIRM [SEC.25]

Acts of Firms means any
act or omission by all
partners or any partners
or agent of firm giving
rise to contractual
Liability

Every Partner is
severally or jointly
liable for the
acts of firm while
he is a partner

R & S are partners. R enters into contract with X.

X commits breach R commits breach
of Contract, of Contract, X can
Firm can sue sue the firm

MERCANTILE LAW

Mohit Educomp Private Limited.

Book your classes now @ CA CS Divya Agarwal

www.meplclasses.com  Download our app: MEPL CLASSES



For D2H/PENDRIVE/MOBILE CLASSES §§
CLASSES

6290948313 | 6290935202 | 8420129525

RELATIONS OF PARTNER

LIABILITY OF A PARTNERS FOR ACTS OF FIRM [SEC.25]

X,Y and Z were partners in the firm when infringement of a trademark
took place. X retired. Later on damage arise out of the alleged
infringement after dissolution of Firm.

All partners who were members of the firm at the time when
infringement took place were liable.

LIABILITY OF FIRM FOR TORT OR WRONGFUL ACTS [SEC.26]

{ Firm is liable to same extent for any wrongful act }

[ Ordinary Course of Business }

With authority of all partners

LIABILITY OF FIRM FOR TORT OR WRONGFUL ACTS [SEC.26]

One of the two partners in coal mine acted as a manager was guilty of
personal negligence in omitting to have a shaft of min properly fenced. An

injury was caused to a workman.

All partners were held responsible for the same

LIABILITY FOR MISAPPROPRIATION BY A PARTNER [SEC.27]

Partner receives

. Firm has received
money acting

money , same is Liable is

with in his apparent
authority

misapplied by a Liable

partner
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LIABILITY FOR MISAPPROPRIATION BY A PARTNER [SEC.27]

P,Q & R carry on partnership business. M, a debtor of the firm, repays his
debt of Rs. 50,000 to P who does not inform Q & R about the repayment
and purchases a television for his family.

M is discharged of his liability.

Acts beyond | If there is no usage or custom of trade to the contrary, the implied authority of the partners does not

implied empower them to:
authority a) Submit a dispute relating to the business of the firm to arbitration as it is not the ordinary business
(section 19) of partnership to enter into a submission for arbitration;

b) Open a bank account on behalf of the firm in his own name;

c) Compromise or relinquish any claim or portion of a claim by the firm against a third party (i.e. an
outsider);

d) Withdraw a suit or proceedings filed on behalf of the firm;
e) Admit any liability in a suit or proceedings against a firm;
f)  Acquire immovable property on behalf of the firm;

g) Transfer immovable property belonging to the firm; and
h) Enter into a partnership on behalf on behalf of the firm.

Extension and | However the implied authority of a partner may be extended or restricted by contract between the
restriction of | parties. The partner can undertake the above-mentioned matters where:

partners' 1. He has specific or express authority of a partner by agreement, or

implied
authority
(section 20)

2. The usage or custom of trade permits him to do so.

Under the following conditions, the restrictions imposed on the implied authority of a partner by
agreement shall be effective against a third party:

1. The third party knows about the restrictions, and
2. The third party does not know that he is dealing with a partner in a firm.

Rights in an In emergency a partner has authority to do all such acts for the purpose for protecting the firm
emergency : from loss as would be done by person of ordinary prudence acting under the similar circumstances s
in his own case and such acts bind the firm (Section 21).

For example, A, a partner, borrows from B Rs. 1,000 in the name of the firm but in excess of his
authority, and utilizes the same in paying off debts of the firm. Here the fact that he firm has
contracted debts suggests that it is a trading firm, and as such it is within the implied authority of A to
borrow money for the business of the firm. This implied authority, as you have noticed, may be
restricted by an agreement between him and other partners. Now if B, the lender is unaware of the
restrictions imposed on A, the firm will be liable to repay the money to B. On the contrary, B's
awareness as to this restriction will absolve the firm of its liabilities to repay the amount to B.

You should further note that the above-mentioned extension or restriction is only possible with the
consent of all the partners. Any one partner, or even a majority of the partners, cannot restrict or
extend the implied authority.
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Acts in Over and above the implied authority which every partner wields subject to the provision of
emergency Section 20, the Act further recognizes that each partner can bind the firm by all of his acts done in an
(section 21) emergency, with a view to protecting the firm from any loss, provided he has acted in the same
manner a man of ordinary prudence would have acted in the like circumstances.

Admission by Partners, as agents of each other can make binding admissions but only in relation to a
partner - its partnership transaction and in the ordinary course of the business; an admission or representation
effects by a partner will not however, bind the firm if his authority on the point is limited and the other party

(section 23) knows of the restriction. The section speaks of admissions and representations being evidenced
against the firm. That is to say, they will affect the firm when tendered by third parties; they may not
have the same effect in case of disputes between the partners themselves.

Example :

X and Y are partners in firm dealing in spare-parts of different brands of motorcycle bikes. Z
purchases a spare part for his Yamaha motorcycle after being told by X the spare part is suitable for
his motorcycle. Y, is ignorant about this transaction. The spare part proves to be unsuitable for the
motorcycle and t is damaged. X and Y are both responsible to Z for his loss.

Notice to an The notice to a partner, who habitually acts in the business of the firm, on matters relating to
acting partner | affairs of the firm, operates a notice to the firm except in the case of fraud on the firm committed by or
- its effect with the consent of that partner. Thus, the notice to one is equivalent to the notice to the rest of the

(section 24) partners of the firm, just as the notice to an agent is the notice to his principal. This notice must be
actual and not constructive. It must be received by a working partner and not by a sleeping partner. It
must further relate to the firm's business. Only then it would constitute a notice to the firm.

Example :

P, Q and R are partners in s business for purchase and sale of second hand goods. R purchases
a second hand car on behalf of the firm form S. in course of dealings with S, he comes to know that
the car is a stolen one and it actually belongs to X. P and Q are ignorant about it. All the partners are
liable to X, the real owner.

The only exception would lie in the case of fraud, whether active or tacit. For example, A, a
partner who actively participates in the management of the business of the firm, bought for his firm,
certain goods, while he knew of a particular defect in the goods. His knowledge as regards the effect,
ordinarily, would be constructed as the knowledge of the firm, though the other partners in fact were
not aware of the defect. But because A had, in league with his seller, conspired to conceal the defect
form the other partners, this rule would be inoperative and the other partners would be entitled to
reject the goods, upon detection by them of the defect.

Laibility to The partners are jointly and severally responsible to third parties for all acts which come under
third parties the scope of their express or implied authority. This is because that all the acts done within the scope
(sections 25 of authority are the acts done towards the business of the firm (section 25).

to 27) The question off liability of partners to third parties may be considered under different heads.

These are as follows:

i. Contractual liability :
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Laibility to
third parties
(sections 25
to 27)
ii. Liability for tort or wrongful act :
iii. Liability for misappropriation by a partner :
Example:
A, B and C are partners of a place for car parking. P stands his car in the parking place but A sold
out the car to a stranger. For this liability, the firm is liable for the acts of A.
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REGISTRATION AND DISSOLUTION OF FIR

Unt-5
REGISTRATION AND DISSOLUTION OF FIRM
REGISTRATION OF FIRM
MODE OF REGISTRATION

BY SENDING BY POST
OR DELIVERING
STATEMENT IN

PRESCRIBED FORM.

AREA WHERE
PRINICPAL PLACE OF
BUSINESS IS
SITUATED

SIGNED BY ALL
PARTNERS OR
AGENTS
AUTHORIZED.

CONTENT OF STATEMENT FOR REGISTRATION

NAME OF OTHER
PLACE OF
BUSINESS

PRINICPAL PLACE
OF BUSINESS

FULL AND
DATE OF JOINING PERMANENT DURATION OF
OF PARTNERS ADDRESS OF FIRM
PARTNERS
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REGISTRATION CERTIFICATE

Issue
registration

Record an entry certificate

Registrar is in register of
satisfied , Sec. firms
98 duly
complied

WHEN REGISTRATION IS COMPLETE

Date of Filing of duly signed and
verified statement along with
prescribed form & fees.

IMPORTANT POINTS OF REGISTRATION

RECORDING OF AN ENTRY IN REGISTER OF FIRMS 1S ROUTINE DUTY

SUBSEQUENT ALTERATIONS MUST BE REGISTERED

REGISTRATION CAN BE EFFECTED ANYTIME
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REGISTRATION AND DISSOLUTION OF FIR

CONSEQUENCES OF NON REGISTRATION

NO SUIT IN BY FIRM
AGAINST THIRD PARTY

NO RIGHT TO CLAIM
SET - OFF OF IN
EXCESS OF RS.100

NO SUIT BY A PARTNER
AGAINST FIRM OR OTHER
PARTNERS

RIGHT NOT AFFECTED BY NON-REGISTRATION

THIRD PARTY CAN SUE
FIRM

SUE FOR DISSOLUTION

POWER OF OFFICIAL
ASSIGNEE

SUE OR CLAIM A SET-OFF
LESS THAN RS. 100

REQUIREMENT FOR FILING SUIT BY FIRM

Registered

Firm Registered
Partners
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SUIT MAINTAINABLE BY NON REGISTERED FIRM

Register the

Suit Filled by Non Firm & File a

Fresh Suit

Registered

DISSOLUTION OF FIRM

Meaning Over and above the implied authority which every partner wields subject to the provision of
Section 20, the Act further recognizes that each partner can bind the firm by all of his acts done in an
emergency, with a view to protecting the firm from any loss, provided he has acted in the same
manner a man of ordinary prudence would have acted in the like circumstances.

MODES OF DISSOLUTION OF A FIRM

(a) A firm may be dissolved at any time with the consent of all the partners even in case of particular
Dissolution by | partnership.

agreement

(b) (i) Insolvency of all the partners or of all but one partner.

Compulsory | (i) When business of the firm becoming unlawful.

Dissolution

(c) On the (i) Expiry of fixed time : Where the firm is constituted for fixed term; the firm is dissolved at the
happening of expiry of the fixed period.

certain (i) Completion of the venture for which it was enter into : Where the firm is formed to carry out a
contingencies particular venture, the firm gets dissolved on the completion of such venture.

such as;

(iii) Death of a partner : Unless there is an agreement to the contrary, the firm gets dissolved at the
death of a partner.

(iv) Insolvency of a partner : Unless there is an agreement to the contrary, the firm gets dissolved at
the insolvency of a partner.

(d) Where the partnership is at will, a partner can dissolved the firm after giving notice to other partners of
Dissolution by | his intention to dissolved the firm.

notice

(e) By court Where a partner wants to dissolve the firm and the other partners do not agree for dissolution, the

desiring partner ma go to the court of law and file a suit for dissolution. On hearing the application,
the court may or may not allow the dissolution of the firm. A partner may file a suit for dissolution of
the firm on anyone of the following grounds :

(i) A partner becoming of unsound mind : The suit for dissolution may be filled either by anyother
partner or the legal representative of the insane partner.

(ii) Permanent incapacity of a partner : Where a partner becomes permanently incapable of
performing his duties, the court may allow dissolution of the firm. The incapacity may be due to
illness, mental or physical or disablement of any kind. However, it should be of permanent nature.
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The suit for dissolution may be filled by any of the other partners of the firm.

(iii) Misconduct of a partner : Where a partner is guilty of misconduct which is likely to affect
prejudicially the business of the firm, the court may allow dissolution of the firm. It is not
necessary that the misconduct should be related to the business of the firm, it is sufficient if it is
capable of damaging the goodwill or business prospects of the firm.

(iv) Willful persistence breaches of agreement by a partner : Where a partner willfully or
persistently commits a breach of agreements relating to the management of the affairs of the
firm, or conducts the partnership business in such a manner that the other partners finds it
difficult to carry on the partnership business with him, any of the other partner may file a suit for
the dissolution of the firm.

(v) Transfer or sell of the whole interest of the partner : Where a partner transfers his whole
interest in the partnership firm to a third party without the consent of his company/partners, the
court may allow dissolution of the firm.

(vi) Perpetual losses : Where the business of the firm cannot be carried on, accept of a loss, the
court may allow the dissolution of the firm.

(vii) Other just and equitable ground : The court may dissolve the firm on any ground which is fair
and reasonable according to the opinion of the court.

CONSEQUENCES OF DISSOLUTION

(a) Continuing
liability of
partners after
dissolution

On dissolution the partners are bound to give public notice of dissolution. The partners will
continue to be bound by the acts of the firm after dissolution till a proper public notice is given.
However, this rule doesnot apply to a deceased partner, or insolvent partner or retiring dormant
partner.

Till the affairs of the dissolved firm is in the process of winding up, it is the duty of every partner not
to make any personal profits out of the transaction of the firm. In case any partner makes personal
profit, he must surrender it to the firm.

(b) Right for
utilisation of
assets

On a partnership being dissolved, any partner or his representative shall have right, against the
other

(i) To have property of the firm applied in payment of the debts and liabilities of the firm.

(i) To have the surplus distributed among all the partners or their representatives according to their
respective rights.

(c) Continuing
authority of
partners

The authority of a partner to bind the firm and other partners buy his act ceases except for the acts
necessary :

(i) For winding up of partnership affairs.

(i) To complete the unfinished transaction pending at the date of dissolution.

(d) Return of
premium on
pre mature
dissolution

Where a partner pays any premium on entering into partnership for fixed term, and the firm
dissolves the expiry of fixed time, such a partner shall be entitled for a rateable return of his premium.

However, no return of premium is made in the following cases :
«  Where the firm is not constituted for fixed term.
Where the firm is dissolved by the death of a partner.
«  Where the dissolution is manley due to the misconduct of the new partner himself.

«  Where the dissolution is in pursuance of an agreement containing no provision for the return of
the premium or any part of it.
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(e) Right to
make an
agreement in
restrained of
trade

Either before or after the dissolution of the firm, the partners may agree between themselves that
some of them would not carry on a business similar to that of the firm.

SETTLEMENT OF ACCOUNTS UPON DISSOLUTION

The mode of settlement of accounts between partners upon dissolution of the firm is determined by the partnership
agreement. In the absence of such an agreement, the following shall apply :

1. Payment of
losses

Losses of the firm including deficiency of capital shall be paid in the following manner :

(a) First, the losses shall be paid out of profits.

(b) Secondly, if the profits are insufficient to pay losses, then the balance of loss shall be paid out of
capital.

(c) If still sum balance of losses remains, it shall be paid by the partners individually in the
proportions in which they were entitled to share profit.

2. Application The assets of the firm, including any sums contributed by the partners to make uo deficiencies of
of assets capital shall be applied in the following manner and order :
(@) In paying the debts of the firm to third parties;
(b) In paying to each partner rateable what is due to him from the firm for advances as distinguished
from capital.
(c) In paying to each partner rateably what is due to him on account of capital and;
(d) The residue, if any, shall be divided among the partners in the proportion in which they are
entitled to share profit
3. Firm debts Where there are both debts due from the firm and also personal debts of a partner, the following
vs. Private rules will apply :
debts (@) The property of the firm shall be applied first for the payment of firm’s debts and there is any

surplus then the share of each partners shall be applied to the payment of his separate debts.

(b) The separate property of a partner shall be applied first in the payment of his separate debts and
if any surplus is left, then it is applied in the payments of debts of the firm.

GOODWILL ON DISSOLUTION

the firm has :

Goodwill is the value of reputation of the business of the firm. Goodwill can be sold like any other assets of the firm.
The partners may decide to sale it separately or along with the other assets of the firm. The purchaser of the goodwill of

(a) The rights to carry on the same business under the old name and
(b The rights to represent himself to the customers of the old firm as the successor in the business of the old firm.

However, the

(a) Carry on a similar business.

partners (b) Also compete with the business sold by them to purchaser and
selling the
good\?vill of a (c) Advertise their business in such manner as they deem fit.
firm can :
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But subject to | (a) Should not use the firm name

an agreement | (b) Should not represent themselves as carrying on the old business and
to the

contrary they :

(c) Should solicit the customers of the old firm.

PUBLIC NOTICE

Public notice is required to be given :

(@) When a minor admitted to the benefits of partnership elects on attaining majority, to become or not to become a
partner in the firm.

(b) When a partner retires from partnership firm.
(c) When a partner is expelled from the partnership business.
(d) When partnership is dissolved.

The notice is to be published in the official gazette and in at least one vernacular newspaper circulating in the
district where the firm to which it relates, has its place or principal place of business. In case of registered firm’s, notice
is also required to be given to the registrar of firms.
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